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Pac-West Telecomm, Inc. ("Pac-West") and RCN Telecom Services, Inc·.

("RCN"), by undersigned counsel, hereby submit their reply comments pursuant to the

Public Notice in this proceeding. l The Commission sought comment on the Federal-

State Joint Board's Recommended Decision to institute a five-year freeze of all Part 36

category relationships and allocation factors for price cap carriers, and a freeze of all

allocation factors for rate-of-return carriers. The Joint Board also proposed that, if the

Commission finds that traffic to Internet service providers ("ISPs") is jurisdictionally

interstate in connection with its remand proceeding of its Dial-up Order regarding

intercarrier compensation for ISP-bound traffic, 2 it should freeze the local dial equipment

minutes ("DEM") factor at a level that reflects the increased usage of the local network

for Internet traffic. Pac-West and RCN agree with WorldCom, Inc. that the DEM factor

should not be scaled back to adjust for recent growth in traffic bound to ISPs.3 There are

-

I Comment Sought on Recommended Decision by Federal-State Joint Board on Jurisdictional Separations,
Public Notice, CC Docket No. 80-286 (reI. Aug. 15,2000).
2 In re Implemention ofLocal Competition Provisions in the Telecommunications Act of1996; Inter-carrier
Compensation for ISP-Bound Traffic, CC Docket Nos. 96-98, 99-68, Declaratory Ruling in CC Docket No.
96-98 and Notice ofProposed Rulemaking in CC Docket No. 99-68 ("Dial-Up Order").
3 WorldCom Comments (Sep. 25, 2000) at 1.
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a number ofreasons why the Commission should do nothing at this time regarding the

separations treatment ofISP-bound traffic.

First, the Joint Board's Recommended Decision is internally inconsistent. The

Recommended Decision makes two offsetting proposals: first, it proposes that the local

DEM factor should be set at 95% in order to estimate a reduction that would be

''warranted in light of any effects that Internet usage has had on jurisdictional allocations

or consumers.,,4 At the same time, the Joint Board proposes that the Commission not

address the treatment of Internet traffic for separations purposes at this time.5 The

Commission cannot reasonably do both at the same time. It cannot adjust an allocation

factor downward to reflect Internet usage, while also deferring consideration of the

impact of Internet usage on jurisdictional separations. To maintain consistency, and

preserve the status quo as a freeze ofjurisdictional allocation factors is intended to do,

there should be no partial adjustment to DEM weighting. It makes far more sense to

defer all consideration ofjurisdictional separations related to Internet traffic, including

the DEM rollback, to a later date.

Oddly, Verizon, Qwest, and BellSouth agree with Pac-West and RCN on this

Issue. Even though Verizon, Qwest, and BellSouth argue repeatedly in other proceedings

that ISP-bound traffic is jurisdictionally interstate in order to avoid their reciprocal

compensation obligations to CLECs, and also that ISP-bound traffic cannot be "treated as

local" for the purposes of reciprocal compensation,6 they argue here that ISP-bound

4 Recommended Decision, FCC 00J-2 (reI. July 21,2000) at para. 29.
5 !d. at n.68.
6 See Implementation ofthe Local Competition Provisions in the Telecommunications Act of1996; Inter
Carrier Compensation for ISP-Bound Traffic, CC Docket Nos. 96-98, 99-68 ("Reciprocal Compensation
Remand Proceeding"), Reply Comments ofVerizon Communications at 7; Reply Comments of BellSouth
Corporation at 7; Reply Comments of Qwest Corporation at 12; see also Reply Comments of SBC
Communications, Inc. at 14 (all reply comments dated Aug. 4, 2000).
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traffic should be treated as intrastate traffic for separations purposes. The anticompetitive

impact of the glaring inconsistency of that position could not be more obvious. Their

logic is simply this: treat ISP-bound traffic as local when it benefits ILECs, but don't

treat ISP-bound traffic as local when it benefits CLECs. Pac-West and RCN assert that in

this proceeding, as well as in the Commission's proceeding on the remand of its Dial-up

Order regarding reciprocal compensation for ISP-bound traffic, all ISP-bound traffic

should be treated as local, intrastate traffic for regulatory purposes, including

jurisdictional separations.

There are other reasons not to allocate any of the costs of ISP-bound traffic to the

interstate jurisdiction at this time. First and foremost, it is not possible to accurately

gauge what that allocation should be, if there should be one at all. Verizon and Qwest

acknowledge that there is no reliable way to measure minutes attributable to Internet

traffic.7 Only SBC dares to report an estimate of Internet-bound minutes, but the figures

reported by SBC lack any support and therefore cannot be considered credible. SBC

describes the underlying data as based on "identifiable Internet traffic,"S yet fails to

explain how it is identifying that traffic when the other RBOCs claim that Internet traffic

cannot be identified. Further, SBC's Exhibits A and B are incomprehensible, and the

"Total" categories have no apparent relation to the other data in the tables. Absent a

more thorough explanation of its data, SBC's figures must be disregarded and cannot

serve as the factual basis for the Commission to make any decision.

7 Verizon Comments at n.4 ("Verizon does not separately track internet minutes. Indeed, there is no direct
way for it to do so."); Qwest Comments at 8-9 (Qwest "does not have measurement capability in place to
determine the share of total MOD which is represented by Internet usage. As a result, it cannot directly
attribute the increase in local DEM to Internet usage or any other specific cause. The cost and
administrative burden of measuring such traffic for separations purposes would far outweigh any potential
benefits.")
8 Comments ofSBC Communications, Inc. at n.4.
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Moreover, all ofthe comments that support a reallocation oflocal minutes to the

interstate jurisdiction to reflect Internet usage presume that all Internet traffic should be

considered jurisdictionally interstate. In the Dial-up Order, the Commission ruled that

ISP-bound traffic was jurisdictionally mixed, but largely interstate.9 This conclusion was

based entirely on conjecture because the Commission never actually examined the

proportion of information service traffic that was derived from servers located inside or

outside particular states. Indeed, the record in the Dial-up Order proceeding

demonstrates that the actual percentage of local holding time minutes on calls to ISPs is

significantly below 10%.10 Further, there is no reliable way to determine a percentage of

ISP-bound traffic that would be interstate on a nationwide basis. Some states with a

disproportionate share of population and web hosting services, such as California, would

have a significantly different percentage of Internet traffic that would be intrastate than

other states with smaller populations and fewer web hosting service providers. There is

no sound reason to presume that all ISP-bound traffic should be allocated to the interstate

jurisdiction under the Commission's end-to-end analysis used in the Dial-Up Order.

Finally, because telecommunications services provided to an ISP terminate when

traffic is delivered to the ISP, dial-up services to ISPs should be considered

jurisdictionally intrastate. 11 The entire issue of the treatment ofISP-bound traffic for

9 Dial-Up Order at para. 1.
10 See Conunents of WorldCom, Inc. at 25, Reciprocal Compensation Remand Proceeding, citing
Hyperion Study ofInternet Traffic, attached to Reply Conunents ofHyperion Teleconununications, Inc., on
Petitions for Reconsideration, In re GTE Telephone Operating Cos., GTOC TariffFCC No.1, GTOC
Trans. No. 1148, CC Docket No. 98-79 (Jan. 19, 1999). The Hyperion Study tracked the Internet usage of
several University ofPittsburgh students by requiring them to log all websites they visited over the sample
period. Carriers cannot be expected to conduct such labor intensive studies to determine the jurisdictional
nature of traffic to ISPs.
II See Testimony of Fred Goldstein on BehalfofPac-West Teleconun, Inc. at 9 (Jui. 14,2000), filed as
Attachment B to Reply Conunents of Pac-West Teleconun, Inc. and Connect Conununications Corporation
Related to Remand of the Commission's Reciprocal Compensation ISP Ruling by the U.S. Court of
Appeals for the D.C. Circuit (Aug. 7, 2000), Reciprocal Compensation Remand Proceeding.
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separations purposes would be mooted by a clear and consistent ruling that local ISP-

bound dial-up is jurisdictionally intrastate.

For all ofthe foregoing reasons, the Commission should do as the Joint Board

recommends and not address the treatment of Internet traffic in this proceeding.

Accordingly, the Commission should not adjust the DEM factor as the Joint Board has

proposed to do.

Respectfully submitted,

Ri::::~r:~
Michael W. Fleming
SWIDLER BERLIN SHEREFF FRIEDMAN, LLP
3000 K Street, NW
Washington, DC 20007
(202) 424-7771
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Dated: October 10, 2000 Counsel for Pac-West Telecomm, Inc. and RCN
Telecom Services, Inc.
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